
 
 
In the Matter of Request for Review 
of the Decision of the Universal Service 
Administrator by 

: 
: 

 

 :      CC Docket No. 02-6 
Sharon City School District 
Sharon, Pennsylvania 

: 
: 

 

 :  
Schools and Libraries Universal Service Support 
Mechanism 

:  

 
 

Request for Review of the Decision of the Universal Service Administrator 
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Regarding Form 471 # 538717, FRN 1492300 
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 The Sharon City School District (“District” or “Applicant”) appeals the May 18, 2010 Notification of 

Commitment Adjustment Letter (“COMAD”) that seeks to recover $249,600.36 based on an inaccurate audit 

finding of non-compliance with E-rate competitive bidding regulations.1

 

  According to USAC, an applicant is not 

permitted to select the most cost-effective bidder at the end of the 28 day form 470 bidding period whenever a 

vendor inquiry seeking more information is received on the bid deadline.  When those circumstances arise, USAC 

mandates that the applicant is compelled to answer the vendor inquiries and provide the vendor with an 

opportunity to submit a late proposal – even if there is not sufficient time before the form 471 filing deadline.   This 

is the basis for USAC’s COMAD letter.   The District contends that USAC has gone far beyond the FCC 

competitive bidding requirements as set forth in regulation and FCC precedent and has found a violation where 

none exists.  The District requests the FCC to reverse and rescind the USAC COMAD letter. 

 

                                                
1 The COMAD letter is attached as Exhibit “A.”  The District believed that when the incorrect facts were brought to 
USAC’s attention, USAC would rescind the COMAD.  Accordingly the District timely appealed to USAC on July 
16, 2010.  See Exhibit “B” for a copy of the appeal.  USAC denied the appeal, however, by letter dated October 
29, 2010 (attached as Exhibit “C”).  The District now timely files this further appeal to the FCC pursuant to 47 
C.F.R. §54.720(a). 
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I. District Audit 

 The District was subject to an E-rate audit for several FY 2006 funding request numbers (FRNs), which 

gave rise to a negative finding concerning the procurement of internal connections equipment associated with 

FRN 1492300.  The District received one bona fide bid from Smart Solutions and after concluding that the costs 

were cost-effective, awarded the contract to this vendor. 

 Well before the 470 bid deadline, Smart Solutions had called and requested a meeting to discuss the 

form 470 procurement, which the District granted in accordance with its policy of agreeing to meet with any 

vendor to discuss an E-rate procurement at the vendor’s request.  During the meeting, the District simply 

answered questions posed by Smart Solutions concerning the District’s needs.  The District did not provide any 

written information or materials to the vendor.  Smart Solutions then submitted a bid by the 28th day after the 

posting of the form 470. 

 The auditors found, however, that the District failed to properly handle a faxed inquiry from a prospective 

vendor, Innovations Tech, received on the bid deadline and which requested a meeting to discuss the District’s 

requested procurements.  Innovations Tech did not submit a bid by the form 470 deadline but simply requested a 

meeting to discuss the District’s needs. 

 The District did not grant Innovations Tech’s request for a meeting, because the meeting would have 

occurred after the bid deadline and after the allowable contract date for the form 470.  Notwithstanding the 

District’s legitimate reasons for not meeting with Innovations Tech, the auditors (and USAC) concluded that the 

District failed to conduct a fair and open competitive bid and may not have selected the most cost-effective bidder. 

 The auditors also criticized the District for failing to obtain board approval of the contract.  The District 

explained that the board received regular updates about the procurement and was aware of the financial impact 

of the project and that a vendor had been selected.  The Board’s official action to approve the contract was a 

ministerial error that was corrected retroactively by Board official action taken on April 28, 2008.  
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II. COMAD Letter and Appeal to SLD 

 On May 18, 2010, USAC issued a COMAD letter to the District to rescind funding approval and begin the 

process of recovering disbursed funds for the internal connections FRN at issue.  The COMAD letter contained 

the following rationale for the rescission of funding approval and recovery of disbursed funds: 

This funding commitment must be rescinded in full.  During the course of an audit 
it was determined that the price of eligible products and services was not the 
primary factor in the vendor selection process.  The applicant could not provide 
documentation to verify that price was the primary factor in the vendor selection 
process.  FCC rules required that applicants select the most cost-effective 
product and/or service offering with price being the primary factor.  Applicants 
may take other factors into consideration, but in selecting the winning bid, price 
must be given more weight than any other single factor.  Ineligible products and 
services may not be factored into the most cost-effective evaluation.  
Additionally, on your FY 2006 FCC Form 470, you certified that you reviewed and 
complied with all FCC, state and local procurement/competitive bidding 
requirements.  However, during the audit it was determined that you failed to 
comply with all FCC, state and local/competitive bidding requirements because 
the Sharon City School District entered into an agreement with Smart Solutions 
Inc (dba Microage) and never received the District’s Board of Education 
approval.  According to the District’s policies, the Board of Education was 
required to authorize procurements of this size.  The FCC rules requires that the 
applicant submits a “bona fide” require for services by conducting internal 
assessments of the components necessary to use effectively the discounted 
services they order, submitting a complete description of services they seek so 
that it may be posted for competing providers to evaluate and certify to certain 
criteria under penalty of perjury.  Since you failed to show price was the primary 
factor and failed to comply with local and state procurement laws, you violated 
the completive bidding process.  Accordingly, your funding commitment will be 
rescinded in full and USAC will seek recover of any disbursed funds from the 
applicant. 

 
This explanation contains two reasons underlying the COMAD letter: 

 
(1) The District could not provide documentation to verify that price was the primary 

factor in the vendor selection process. 

(2) The District did not receive approval of its Board to enter into a contract with Smart 

Solutions Inc. in violation of local procurement requirements. 

Both reasons were thoroughly refuted in the District’s appeal submitted to USAC on July 16, 2010, a copy of 

which is attached as Exhibit “C.” 
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III. USAC’s October 29, 2010 Letter Denying Appeal 

 
 (1) Fair and Open Competitive Bid Process 
 

 USAC continues to focus on the fact that the District met with Smart Solutions (well before the bid 

deadline) but did not meet with Innovations Tech (whose request for a meeting was received on the bid deadline) 

and allow Innovations Tech to submit a proposal.  USAC notes that the District’s form 470 directed vendors to fax 

their questions to the District, and Innovations Tech followed the prescribed procedure for submitting inquiries.  

USAC concludes because the District did not allow Innovations Tech to submit a late bid, the District may not 

have selected the most cost-effective bidder.  USAC claims, “The fact is that an additional bidder submitted an 

inquiry within the 28 day competitive bidding period and was not awarded an opportunity to present the full offer 

and be fairly evaluated against the other bidder, with price being the primary factor.” 

USAC’s rationale is based on supposition, and is not grounded in FCC regulations or orders.  USAC 

seeks impose such a stringent competitive bidding standard that it would have be impossible for the District to 

comply with the USAC defined process and still be able to timely submit a form 471 application. 

 Because Smart Solutions requested a meeting in advance of the bid deadline, the District granted the 

request.  Had Innovations Tech or any other prospective bidder promptly requested a meeting2 – in sufficient time 

to meet and for the company to prepare its proposal by the bid deadline -- the District would have granted the 

request and met with the vendor.   It is so well known that it is axiomatic that the deadline for submitting proposals 

in response to a form 470 application is on before the allowable contract date.  The allowable contract date for 

this form 470 was February 8, 2006 – a mere eight days before the February 16, 2006 form 471 filing deadline.3

 The District reasonably concluded there was not sufficient time to postpone vendor selection, meet with 

Innovations Tech, accept a late proposal from this vendor, evaluate proposals and select the most cost-effective 

bidder, execute a contract, and file the form 471 application within the eight day period.   It must be kept in mind 

that this procurement was not the District’s sole FRN for FY 2006; the District also had to insure that the other 

FRNs were E-rate compliant and included on a form 471 application by the February 16, 2006 deadline. 

 

                                                
2 Of course, it was impossible for the District to know in advance of the bid deadline that there may be 
other interested bidders.  It would have been impossible, therefore, for the District to proactively contact 
any of the other vendors and offer to share the same information it shared with Smart Solutions. 
3 See Exhibit “D” for SLD Web Site Announcement. 
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In the Sixth Report and Order in CC Docket No. 02-6 issued September 28, 2010 (FCC 10-175), ¶86, the 

FCC confirmed the hallmark of a fair and open competitive bidding process: 

As a general matter, all potential bidders and service providers must have access 
to the same information and must be treated in the same manner throughout the 
procurement process.  Any additions or modifications to the FCC Form 470, 
RFP, or other requirements or specifications must be available to all potential 
providers at the same time and in a uniform manner. 
 

 The District adhered to this standard and code of conduct throughout the procurement at issue.   The 

District should be permitted to select a vendor on or after the allowable contract date based on the bids received 

to date.  An applicant should not be compelled to extend the bid due date simply because a vendor requested a 

meeting and did not submit a proposal by the due date.  If the vendor was genuinely interested in submitting a 

proposal, the vendor should have submitted its inquiry well before the bid deadline so that there was adequate 

time to meet with the District and submit the proposal by the 470 allowable contract date.  Then, the District would 

have met with the vendor consistent with its policy, and shared the same information with the vendor that it had 

shared with Smart Solutions, and Innovations Tech could have submitted a proposal by the bid deadline. 

 The District did not intentionally share information with Smart Solutions and withhold sharing the same 

information with other bidders.  The District simply did not know what other potential vendors were interested in 

submitting a proposal, so there was no way for the District to notify these vendors and offer to meet with them.  At 

the time that the District met with Smart Solutions, the District had not been contacted by any other vendor 

(including Innovations Tech) concerning its internal connections procurements.  This is not a situation where the 

District was contacted by two vendors at or around the same time, and elected to meet with one vendor and 

ignored the other vendor.  Nor is this a situation where the District had a pre-existing relationship with a vendor 

and provided preferential treatment.  The District did not have a pre-existing relationship with Smart Solutions and 

selected this vendor based on an arms-length evaluation of the vendor’s proposal. 

  USAC dwells on the fact that Smart Solutions telephoned the District and requested a meeting 

when the District’s form 470 stated that inquiries should be faxed to the District.  The Form 470, however, was 

silent as to how vendors should contact the District if they wanted to meet with the District.  There was nothing to 

stop Innovations Tech from calling the District to request a meeting just as Smart Solutions had done.  Surely, if 
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Innovations Tech was genuinely interested in this procurement, the company would have acted in a far more 

proactive manner rather than simply fax a request for a meeting and allow the bid deadline to pass.4

 Nor is there any evidence that Smart Solutions’ proposal was not cost effective.  USAC claims that had 

the District granted a meeting to Innovations Tech, and had Innovations Tech submitted a proposal, then 

Innovations Tech’s proposal might be the most cost-effective.  Such an attenuated theory is based on supposition 

and not grounded in fact.  In fact, there is no guarantee whatsoever that Innovations Tech would have chosen to 

submit a proposal. 

 

 For all of these reasons, the District submits that its selection of Smart Solutions complied with the E-rate 

competitive bidding requirements and it was not required to meet with Innovations Tech and extend the bid 

deadline to receive a proposal from this vendor, particularly when the form 471 deadline was only eight days after 

the form 470 allowable contact date/bid deadline. 

 

 (2) Compliance with Local Procurement Regulations 

 USAC’s second claim of non-compliance relates to the District’s local policies.   Prior to entering into the 

agreement with Smart Solutions, District personnel informed Board members of the procurement and selection of 

the vendor.  The Board was kept apprised of the project on an ongoing basis.  Due to an administrative oversight 

of the then acting Superintendent, the contract was not submitted for official Board approval.  In April of 2008, 

however, this oversight was rectified when via a unanimous vote the Board retroactively approved the contract.5

 There is no dispute that the Superintendent timely signed a contract with Smart Solutions dated February 

15, 2006 prior to the District’s completion and submission of its form 471 application.

 

6

                                                
4 In fact a review of the SPIN contact search reveals there appears to be no SPIN associated with a 

company named Innovations Tech and the Data Retrieval Tool for Pennsylvania and Ohio (the closest adjacent 
state) in FY 2006 do not report any FRNs for a company with this name or a d/b/a name.  

  The current dispute now 

seems to focus on USAC’s claim in its denial letter that the District did not provide any new documentation on 

appeal to support its claim of retroactive approval of the contract by the Board.  USAC appears not to have 

 
5 See Exhibit “E” for the minutes of the April 28, 2008 Board meeting. 
 
6 See Exhibit “F” for the Smart Solutions agreement. 
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received the board minutes from the April 28, 2008 meeting (attached as Exhibit “E”) which document the Board’s 

approval of the agreement.  The District previously provided this documentation to the auditors and presumed that 

the information was made available to USAC.7

 While the audit report also implies that the contract was not valid because it contained several 

contingencies, to the contrary, the District understood that this was a binding agreement and acted accordingly.  

Funds were allocated to pay for the District’s non-discounted share of the contract in the District’s board-approved 

2006-2007 budget.

 

8   Likewise, the auditors confirmed that the Districts approved invoice payments for the 

District’s non-discounted share to the service provider.9

 Pennsylvania case law establishes that school board approval “can be evidenced in ways other than by a 

formal vote recorded in the minutes.”  Mullen v. DuBois Area School District, 439 Pa. 211, 259 A.2d 877, 1969 

Pa. LEXIS 657 (1969).  Although the DuBois Area School District did not formally vote to approve a teacher’s 

contract, the Board had acquiesced in the teacher’s appointment for over a year.  “[A]t one point, he was 

personally feted at a Board meeting for having received a favorable commendation from the Pennsylvania 

Department of Public Instruction on the handling of one of his courses.”  Id. at 215, 259 A.2d at 880.  The court 

found that the evidence in the case showed that the board had in fact approved of the teacher’s appointment and 

  At no time has the Board refuted or challenged that the 

District was subject to the terms of the contract.  Clearly the Board has acted in a manner consistent with the 

legally binding nature of this agreement. 

                                                
7 If the auditors’ complete work papers are not provided to USAC, the District challenges USAC’s qualification to 
rule on an audit appeal. 
 
8 See Board Finance Committee Minutes of January 5, 2007 (attached as Exhibit “G”) setting forth an E-rate 
update that explains that the District received approval of funding for approximately $300,000. FRN 1492300 was 
approved for funding in the amount of $305,167.84 pursuant to a Funding Commitment Decisions Letter dated 
December 19, 2006.  The update specifically states, “The funding provides for 90% of the project cost and the 
District is responsible for the remaining 10%.  In anticipation of the funding, the money was budgeted for in the 
fiscal year 2007 budget.”  (Note that the District’s Fiscal Year 2007 budget spans the period July 1, 2006 – June 
30, 2007, the same period covered by the E-rate Funding Year 2006 FRN at issue in this appeal).   The 
Management Assertion letter for the audit contained the following assertion:  “The District had the resources 
required to make use of the services requested, or such resources were budgeted for purchase for the current, 
next, or other future academic years, at the time the FCC Form 70 was filed.”  The auditors concluded the audit 
without any adverse findings concerning this assertion. 
 
9 The Management Assertion letter for the audit contained the following assertion:  “The District paid all “non-
discount” portion of requested goods and/or services.”  Item D.6.  The auditors concluded the audit without any 
adverse findings concerning this assertion. 
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hiring.  “We hold the requirement of a formal recorded vote to be directory only, although with the caveat that the 

proof from which Board approval can be inferred must be solid.”  Id. at 216, 259 A.2d at 880. 

 In the current case, the evidence is overwhelming that the Sharon City School District Board approved 

the contract:  (1) the Board was regularly apprised of the technology renovations of the two schools, and the 

retention of a vendor to provide the equipment; (2) the Board approved a budget that allocated the funds to pay 

for the non-discount share of the contract costs; (3) after E-rate funding was approved, the Board was again 

informed about the project and its obligation to pay the 10% share of the costs not paid for by E-rate; (4) the 

Board approved the payment of invoices to the vendor; and, (5) by its April 28, 2008 action, the Board officially 

voted to approve the contract retroactively.  At no time has the Board ever acted in a manner inconsistent with the 

existence of a contract with the vendor. 

 

IV. Notice of Withholding Action Prematurely Implemented 

 Immediately after USAC denied the appeal, a Demand Payment Letter was issued on November 1, 2010 

and a second letter was issued on December 2, 2010 and at the same time a Notice of Withholding Action was 

issued on the same date.  Given that the District is within its 60 day appeal period for submitting this appeal to the 

FCC, this withholding action and associated demand payment letters must be rescinded until the FCC resolves 

this appeal.  Pursuant to the FCC’s Fifth Report and Order in CC Docket No. 02-6 (FCC Rcd 15808, 15822 ¶ 43 

(2004) and 47 C.F.R. §1.1910(b)(3)(i), collection and the “red light” rule is stayed. 

    

V. Conclusion 

 The Sharon City School District respectfully requests that the Notification of Commitment Adjustment, 

Demand Repayment Letter and Notice of Withholding Action be rescinded. 

 

Respectfully submitted, 

/s/ Michael Calla   
Supv., Curriculum and Instruction K8 
Sharon City School District 
 
December 28, 2010 



Exhibit A 
 

May 18, 2010 COMAD Letter 
  



TJSAC
t h{r+'*{ 5.n ks n*tinfttretll€ Corprrry Schoole and Libraries Divisron

ilgfification of Ceroitrmt Ad,juataeot If,tts
Funding tea= 2OO5: July 1, zOOf - ifiurr 30, 2OO7

Hay 18, ?010

ERfrruN L. Hfl{glfiIt{gc
8fl.aE$r Crfi scllool, Drsmrgr
625 rflcu$r 8:!.-SUrE I
crnDElr crlr, lfig 11530

Fc: E'o=r 4?l AlpliorLioa lhrrber:
hrrr*ing fea-r:
Agplic-ntrs Fotl Idrnt'ifis:
Billed Entitl' lfu*€r:
EICC Feryiatration l{rubcr:
SFIIT:
9rryice Proltidrer lilrra:
Service Frovider Contact PeEaonr

538?1?
2005
o6-arlrR[nl2
135{98
0011917069
1{300{098
Flrrf, Eolutio115
Da].e Hegni€h

Inrl, {dra l(icrorge}

our routine review of schools and Libraries Program {Frogram} funding connitments
has revealed certain agrplicatians uhere funds were corunitted in violation of
Progran ruLes,

In crder tg be sure that no fundE are used in violation of Frogram rules, the
Unj.versal Servlce Admlnlstrative comFany {0SAC} must now adjust your averall
funding comftitrnent. The FurFose of this letter is to mahe the required
adjustments to your Iunding commitment, and to gj,$e you an opportunity to appeal
this decision. U$AC has detennined the applieairt is responsible for alL or some
of the violations. Tbere.f,ofe, the applicant is responsible to repey all or some
of the funde disburted :.n error (if any)

This is NOT a bill. If recorrery of disbursed funde is required, the.netct step in
the recovery process is for USAC to issue you a Demand Faymenl Letter. The
bal-ance of the debt will be due ri{ithin 30 days of, that letter. Failure ts Fay the
debt within 30 days from the date of the Demand Payment l,etter couLd fesult in
interestT late palment fees, a*trinistrative ch4tges and implementation of the l'Red

Light Rule." The FCC's Red Light Rule requires U9AC to dismiss Fending FCC Form
il71 appl.ications if the entity responsible for paying the outstanding debt has not
Faid Ehe debt, or otherrdise nade satisfactory arrangementE to pay tbe debt within
30 days of the notice provlded by USAC, For more inforrnation on the Red Light
Rule, please see "Red Light Frequently ^fi.sked fluestions {FAQs)u posted on the FCC
websice at http: /,/www. fcc. gov/debc_cotl€ction,/faq.html,

schoals and Llbrarles Drvisisn - Correspondence Untr*
100 Sout,h Jefferson Road, P.o. Box 992, whigpany, NJ 07981

Visit uE oniine af,: www.usac.org/sl



tO AFFEAI. TTTIS DSCISION:

You have th€ option of filing an appeal with USAC or direct.Ly with the Federal
Cousnunications Consai$sion {fcc)'

If you wish uo appea3- the Co,mmitment Adju€tment Decision indicated in this
letler to USAC y-oirr appeal must be recein+{t or Postmark+d within 60 days of the
date of this letter' -bailure [o neet this requirement wirr result in eutorratic
digmissal of your appeal. In your letter of appeal:

l. fnclude the neme. address, telephone nufiber, fax nutber, aud ernail address
g.f avalLable) for the person t*ho lan most readily diseuss thrs appeal wj-th us-

2. State outright that your letter ie
Notification of Commitment Adjustment
(FRN) you are appealing' Your lettet
.Billed grrtity Namep

'Form 4?1 Application Number,
.Billed Entity Number. and
.FCC Registration Number (FcC RSI) from the toP oI your letter'

l. When explaining your appeal., eoBy the language dr telrt fror the t{otification
of Commitrnint Adjuetment Letter that is the subject of your appeaj- to all-ow USAC

to mofe readily understend your appeal and respond approtrriately. Please keep
y€ur lett€r to the Foint, ana provide doctrmenEation to support your appeal- Be
eure to k€ep a copy of your entire aplreal including any correspondence and
docr-rrrentation ,

{. If you ar€ an appli.eaht, please provide a eapy of your appeal to the service
pro.idlx(s) afiected by U$AC's de*ision. If you are a service provider, please
provide s copy of your appeal to the applicant(s) affected by USAC's decision.

5. Provide an authorized signature sn your fett€r of appeal.

To sub'mit your aFFeal [o Bs on Fap€r' send your appeal t,o:

Letter of A[rpeal
Schools and Libraries DiviSion - Correstrlandence Unit
100 S. .Tefferson Rd,
P- 0- Box 902
l{hippany, NJ 07981

For more information on submitting an appeaL to USACr please see the "Appeale
Procedure" posted on our website.

If you uish to aFpeal- a decision in ehie letter to the FCCI you should refer to
CC bocket no, 02:6 on the first page of your appeal to the FtC. Your appeal
must be received by the FCN or postmarked r+ithin 60 days of the 4sf,s pf this
letber. Eail-ure to meet this requirement will result in autcrnratic dis$lssal of
your appeal- We Btrongly recommend that you use the electronic filing option€
descritld in the -'Appeals Proeedu.re" posted on our +rebsite. If you are
subnittingyourappEslviaunitedseateEPostal$ervice,sendtolFcc'officeof
the Sesretary. 445 12th Street $t{' 9lashingtonr DC 20554

an appeal. Identify the date of the
Letter and the FundinE Request Hffflber(s)
+f appeal must include the

SchEol; and tlbrarlss pivieion,/USACCAt' Page ? ef 4 05/L8/2010



FUHDTNG CO}IMITMENT ADJUSTME}T1 REPORT

On the page$ following this letter, rre have provided a Funding Comnitment
Adjustment Report (Reporf,l for the Farm 1171 applJ-cation cited above, The
enclgsed Report includes the Funding Request Hrrmber(s) fron your application for
which adjustnents are necessery. see the 'Guide to U$AC Letter Reports" postcd
at http ; //usac. orglsl/tools/ref, erence/guide-usac-Ietter-reForts . asFx for mcre
inEomatian on each of the fietds in the Report. USAC is also sending ttlis
information to your $ervice provider{s) for informational Furposes, If, U$AC has
detennined the Eerwiee provider ie also responsible for any ruJ.e violation on the
FBF(e), a separate l-etf,er r'riLl be sent to the service provider detailing the
nec+$sary service provider action.

Note that if lhe Funds Disbursed to Date amount is less than the Adjust€d Funding
Commitmenl enount. USAC wrl 1 c.ont-inue to process properly filed invoices up to
the Adjusted Funding Cormitment amount. Reriew the Funding Commitment Adjustment
Explanation in the attached Rep+rt for an explanat.ion of the reduction to the
connitnent{s). Please ensuEe that afiy invoices that you or your service
provider(s) submits t+ U9AC are consistent with Frogram ruleg as inclicated in the
Funding Conmitnent Adjustment Explanation. ff the Funde Disbureed to Date ameunt
exceeds your Adjusced Funding Conmitmeflt amount, USAC will have to recover some
or al-1 of the disbursed funds. The Report *xplains the efiBet amount {if any} the
applicant is responsible for repaylng.

Sehoql.s and tibrari.es Division
Universal Services Adninistrative Company

cc: DaIe Mesnick
Smart $olutions Inc. {dba Microage)

Schools and Libraries DivisionlU,SACCAL- Faqe 3 of 4 0E/18 /2011



E\rndirg cm.itrmt Adjustrflit Report for
fo*"r /l?1 Application tihrnber: 539?17

Funding Request Number:

Services Ordered:
$PTN:

Service Provider Namel

Contract Nurnber:

BilLing Account Numberr

Site ldentifier:
Ori.qina.I Funding Corunitment :

Comnr:ltment Adjusunent Smount:
Adlusted Funding Conrnitment:
Funds Disbursed to Date
Funds to be Recovered from furplicant r

Funding Cerwitment Adjustrnent Explanation:

1 4 92300

INTERHA], CONNECTIOHS

11 3004 E 98

Smart golutions Inc. (dba Microage)
$sr91g0?q
N/A
1254 98

$263,960.96
$253, 960 .96
$0,00
$24 9, 600. 36
$24s,600.36

This funcling conmitrnent must be rescinded irr fult. During lhe courEe of an audit
it was deteimined thet the price of eligible Froclucts and s€rvices was not the
prinary factor in the vendor selection proees$. The applicant could not provide
h*".t**itati+n to verify that price was the prj*ary factor in the vend+r 'sel€ction
procgss. FCC rules require that applicaht-s select the most esst-effective product
lnd/or service offering !.ith Frice'being the primary factor. ft)Flicants may tahe
olher factors int,o con;ideration, but in selecting the winning bid' pric+ must be
giwen more weight than any oiher single faetor. Ineligible products *nd Servicee
may not be factofed into the cost-effective evaluation, Additionally, on your FY

2006 FCC Fom 4?0, you certified that you reviewed and complied with all ECC,
state and loca] prolurement/compelitivL Utaaing requiremerits. Iloweverr during the
audit it was determined that you failed to coflply ni-th all FCC, state and local
Irrocufement./eompetitive bidding requirements because the Sharon City School
bi"tri"t entered into an agreement with Smart $+lutions Ine. {dba lilicroage) and
never reseived the Districts Eoard of Education a1lproval-. Accordj.ilg t$ tristricts
policies. the Board of Educatisn was required to autharize Procutements of thie
!i=". The FCC rules require that the apFlicant submit,s a 'bona fide" reguest far
services by conducting interngl assessmentg of the coflpon€nts necessgfy to use.
effectivel-V tne dj-scointed servlces they ofder, submitUing a comPlete de5cription
of servic*i they Eeek so that ig rnay be posted for conrp+ting providers to evaluate
and certify to certaln criteria under penalty of perjury. Since you fatled ts sbale
price Fra$ ihe primary f,actor and failed to coruply with local and state Frocursrnent
ia"ru, ycu uiollted the competitive bidding process. Accordingly, your funding
cornmitfrent wiII be reecindid in full and USAc will seek Eecovery of any disbursed
funds from the applicant.

Sehools and Libraries Division/U$ACCAl" Pagc 4 of 4 5/18/20t0



o
q,

o
J

o
.lt<
la
d.s
(o6
fE
E6'
N 

--r,(tft
Or*
?mN-oatqD*
1.D

o
tr

3
A'
€

t{lo
l!)

('r
OJs{
]\)
o)

(rt
(r)s{N
o,

(Ji
G's{
{

(tr
(l)s{
N
CD

s
:lh

5(o
l\)(,
C'(f

d

F(0
1\'
G)N(o

s(o
l\r(^t
oo

5(0
1\)
GO
l\)
@

1t
Fz

sq)oN{
Cr){
1\)

Js
G)ooo
or{{

Js
G'oo5o(o
@

5(rt
Cfo(r)
(o
@
N

C"T
z

($
oI
oor
57
m
CI'

2o

(D

N03

=-(D6-
Q
Q

laJ
3io

ao
=o3g,

p
o-g
0)

6'
a
o)oo

C)q
=
oo
3
3c3
5'
stf.o)
:n

o

o
(D

3.oo
!
o
s.
CL
{D

o
N

aN (oo o
N

t
o
f)o
tr

(r,
o,
-cJ(rr
A

-(Jl

€6E
b(o
(o
io
o)

-@o(t
Ioo

G)o{
bo
CD

P(tr
ot

s
J\){
Ns
b,(o

no
slg
oo

t,'
CO

-(o
CDs
i.r'o

4s-o
(o
(0
(o
OJ

6
O
to(rl
o)
bo

4N
o,
(l)

Ao
orI
@
o,

45
|){
N
$
b(o

oo
J
o
CL

4l\)A
@
"o,
a
I(.)
o)

g
N
F(o
-(',

oo
i^)
C"

o
u,
cr

U'q
Jo



Exhibit B 
 

Sharon City School District COMAD Appeal 
July 16, 2010 

  



Form 47L#
Funding Year:

Applicant's Form ldentifier:
Billed Entity Number:
FCC Registration Number:
SPIN

Service Provider Name:

Service Provider Contact Person:

Contact lnformation for this Appeal

538717
2006
06-5HARON2

125498
0011917069
143004898
Smart Solutions, lnc. (dba Microage)

Dale Mesnick

July 16,2010

Letter of ApPeal

Schools and Libraries Division - Correspondence Unit

30 Lanidex Plaza West

PO Box 685
Parsippany, NJ 07054-0685

Appeal of Notification of Commitment Adjustment Letter

MichaelJ. Galla
Supervisor - Curriculum & lnstruction, K-8

zr5 Forker Boulevard
Sharon, Pennsylvania 16146

Phone: 724.983.4o29
Fax: 724.98t.o844

Email: michael-calla@sharon.krz.pa.us

Debra M. Kriete, Esquire

510 North Third Street
Second Floor
Harrisburg, PA 17101

7t7 232 0222 (voice)

7L7 232 3705 (fax)

dmkriete@comcast.net

This appeal seeks to reverse and rescind this Notification of Commitment Adjustment Letter' The

following explanation was provided in the Notification letter

Funding Com mitment Adjustment Explanation:

This funding commitment must be rescinded in futl. During the course of an oudit it was

determined thot the price of eligible products ond services was not the primary foctor in

the vendor selection process. The applicant could not provide documentotion to verify

thot price wos the primory factor in the vendor selection process. FCC rules required thot

opplicants select the most cost-effective product and/ar service offering with price being

the primary factor. Applicants may take other foctors into consideration, but in selecting

the winning bid, price must be given more weight than ony other sing factor. lneligible

products and services moy not be factored into the most cost-effective evoluotion'

Additionally, on your FY 2OOS FCC Form 470, you certified that you reviewed and

complied with atl FCC, stat and local procurement/competitive bidding requirements.
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However, during the oudit it was determined that you foiled to comply with all FCC, state
ond local/competitive bidding requirements because the Sharon City School District
entered into an ogreement with Smart Salutions lnc (dbo Microage) and never received

the District's Boord of Educotion approval. According to the Distrids policies, the Eoard
of Education was required to authorize procurements of this size. The FCC rules requires
thot the applicant submits a 'bona ftde' require for services by conducting internol
ossessments of the components necessory to use effeAively the discounted services they
order, submitting o complete description of seruices they seek sa thdt it moy be posted

for competing providers to evaluate ond certify to certain criteria under penalty of
perjury. Since you foiled to show price wos the primory foctor and failed to comply with
local and stote procurement laws, yau violated the completive bidding process.

Accordingly, your funding commitment will be rescinded in full and USAC will seek

recover of any disbursed funds from the applicant.

This explanation and basis for rescinding the funding commitment is erroneous for the following
reasons:

7. Contrarv tg the Auditor's lncorrect FindinE, Price. was the Primarv and Onlv Factor Considefed
in Selectins the Vendo/s Bid.

This FRN was for a major internal connections project associated with two of the Applicant's
school buildings, both of which qualify for a 9ff26 discount due to having 89% and 92Yo, respectively, of
their students qualify for the National School Lunch Program.

This procurement was the very first time that this District applied for internal connections
funding. ln so doing, the District fastidiously and assiduously sought to comply with the E-rate program

rules.

As required by the Form 470 rules, the District specifically identified the equipment and/or
services that at that time, it thought it may need, in its underlying Form 47O744450000575053.

ln response to posting the form 470, the Districfs contact person for this form 470, Tresa

Templeton, did not receive any phone call inquiries or email inquiries asking specific questions about the
procurement prior to the expiration of the 28 day waiting period. The allowable contract date for this
procurement was February 8, 2006.

On or about February 8, 2006, the District reviewed any and all documents that were submitted
in response to the Form 470. The District received only one proposal for the internal connections
equipment, from Smart Solutions lnc. dba Microage. There were no other bids received. There was an

inquiry from another vendor that had been submitted but the inquiry failed to include any pricing

information or a proposal.

The District explained to the auditor that based on reviewing this single responsive proposal, the
District chose to retain the services of Microage. The District explained that since there was only one
proposal, they evaluated it and concluded it was cost-effective. They did not engage in a full blown bid

evaluation because there were no other proposals.
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Apparently the auditor was not satisfied with this explanation and concluded that the District

somehow did not rely on price as the primary factor in selecting the vendor. This is completely illogical

since price was the sole factor relied on, since there were no other proposals to review and/or evaluate

for non-cost considerations. While the Fifth Report and Order required applicants to maintain all

documents related to bid selection, the Order was silent on requiring applicants to creating information

to justify selection of a vendor when there was only one proposal submitted:

. Bidding Process. All documents used during the competitive bidding process

must be retained. Beneficiaries must retain documents such as: Request(s)for Proposal

(RFP(s)) including evidence of the publication date; documents describing the bid

evaluation criteria and weighting, as well as the bid evaluation worksheets; all written
correspondence between the beneficiary and prospective bidders regarding the
products and service sought; all bids submitted, winning and losing; and documents

related to the selection of service provider{s). Service providers must retain any of the

relevant documents described above; in particular, a copy of the winning bid submitted
to the applicant and any correspondence with the applicant. Service providers

participating in the bidding process that do not win the bid need not retain any

documents.

Fifth Report and Order in CC Docket No. A2-6, FCC 04-190 (Rel. August 13, 2004) at para. 48. lndeed, in

the FY 2006 training materials, SLD said nothing about creating documentation of the bid selection

process. See http://universalservice.org/-res/documentsfsllppt/2ffi6'training/Program-
Compliance.ppt, slide 22.

Consequently, the statement in the Notification Letter, that'The applicant could not provide

documentation to verify that price was the primary factor in the vendor selection process[.]" includes a

false premise that the applicant somehow committed an error by not having documentation of a bid

evaluation process where there was one single proposal submitted in response to the form 470. This is

a form over substance matter and penalizes an applicant for failing to produce documentation that it
was not required to maintain in the first instance.

Rather than penalizing the applicant for some purported ministerial oversight - which the

applicant submits is not the case but assuming for the sake of argument - the auditor should have

examined the substance of the transaction and concluded that because there was a single proposal

received in response to the form 47O, the applicant properly reviewed the bid, concluded it was

responsive and decided to contract with the vendor. There was no further justification or

documentation that the applicant was required to produce. The auditor's review of the bid should have

easily substantiated the applicant's explanation.

Nor is it surprising that the applicant only received one proposal in response to posting the form

470. Sharon is a rustbelt city that has experienced a severe economic downtown - not only recently but
years in the making - to the loss of major employers such as General American and Westinghouse. The

District is the 1lth poorest in the State. This is not a booming metropolitan area where there are a

multitude of internal connections suppliers. Sharon was fortunate to have received the proposal from

Microage - a vendor that was new to the District as there was no prior customerlsupplier relationship

before the District posted its form 470. This was an arms length contract entered into based on the

price contained in the proposal, exactly as required by E-rate competitive bidding rules.

Page | 3



2, Sharon School District Cornplied with its Local Procurement Reouirements Bv Constantlv

lnforminr a4d Seekim Aopror{ql of lts Board Resardinr Procurement of lnt€rn0l Connections

with Microa*e.

The Notification Letter explanation states also:

Additionotty, an your FY 2005 FCC Form 470, you certified that you reviewed and

complied with oll FCC, stat and local procurement/competitive bidding requirements.

However, during the audit it was determined that you failed to comply with sll FCC, stote

ond locol/competitive bidding requirements becouse the Sharon City School District

entered into on ogreement with Smart Solutions lnc (dbo Microoge) ond never received

the District's Board of Education appravol. According ta the District's palicies, the Eoord

of Education was required to authorize procurements of this size'

This rationale completely disregards the substantial evidence that the District provided during

the audit to document that the Board was fully aware of and approved of the procurement contract

with Microage.

Because this project was a substantial unde*aking for the District, considering its technology

funds for five years prior to FY 2005 had been depleted due to budgetary constraints, the technology

director provided constant updates to the Board at its official meetings and work sessions. During each

update and informational transmission, the Board continually expressed its support for the project and

for contracting with Microage. All of these board minutes were provided to the auditor and are or

should be included in the auditot's workpapers.

Simply because the Board did not take an official vote on the contract does not mean that the

Board failed to approve the contract. By virtue of its continually being updated about the process and

status of the procurement, and by virtue of expressing no objection, the Board fully approved of the

project. Further, the Board had approved all payments and disbursements to Microage pursuant to the

contract at board meetings. Consequently, the Board was fully advised of, consented to, and approved

the incurrence of this debt by the Disrict at the time the contract was executed.

When the District discovered the auditors failed to consider these minutes of working sessions

and board meetings to be adequate, the Board then officially voted on the contract and approved the

contract retroactively on April 21,2OA8.

This finding is yet another instance of the auditor concluding that form over substance should

prevail and that the applicant should have to reimburse the program due to a ministerial oversight that

did not adversely affect the propriety of this procurement.
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ln conclusion, the District complied with all competitive bidding requirements of the program,
truthfully certified to all of the forms in the program and should not be required to reimburse the
program. The Notification of Commitment Adjustment Letter should be rescinded and this appeal
should be approved in full.

Respectful ly submitted,

/s/ MichaelCalla
Supv., Curriculum and lnstruction K8

Sharon City School District
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Exhibit C 
 

October 29, 2010 USAC Letter Denying Appeal 
  









Exhibit D 
 

FY 2006 Form 471 Window Deadline 
USAC Web Site Announcement 

  



http://www.universalservice.org/sl/tools/news-archive/2006/ 
 

 



Exhibit E 
 

April 28, 2008 Sharon City School District 
Board Minutes 

Approval of Smart Solutions Contract 
  







Exhibit F 
 

Smart Solutions Contract 
 

  





Exhibit G 
 

January 5, 2007 Sharon City School District 
Board Finance Committee Minutes 

 
 
 








